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September 21, 2017 
 
Filed via email:  Peter_Lickwar@fws.gov 
 
U.S. Fish and Wildlife Service, Bend Field Office 
Attn: Peter Lickwar 
63095 Deschutes Market Road 
Bend, OR 97701 
 
Re: Scoping Comments on USFWS Deschutes River Basin Habitat Conservation Plan 
 
 
To Whom It Concerns: 
 
Thank you for the opportunity to comment on the Deschutes River Basin Habitat Conservation Plan 
(HCP) project scoping.  Central Oregon LandWatch is a conservation organization which has 
advocated for preservation of natural resources in Central Oregon for over 30 years.  With over 200 
members in Central Oregon, LandWatch has worked on water resource issues in the Deschutes River 
Basin and has succeeded in gaining special protection for Whychus Creek and the Metolius River 
and spring systems.  LandWatch has lately been particularly concerned about flows in the Upper 
Deschutes River, the impact of the management of the irrigation diversions from the River, and 
maintenance of flows in the River’s key tributaries, including Tumalo Creek. 
 
Before commenting on the 11 subjects requested by the U.S. Fish and Wildlife Service (USFWS), 
LandWatch has one initial general concern. The subjects for which USFWS requests comments are 
quite broad, and invite a litany of comments of concerns, as the issues affecting the entire Deschutes 
River Basin are many and complicated.  LandWatch is concerned about the many potential impacts 
that the issuance of an Incidental Take Permit (ITP) to the covered parties could have on seasonal 
flows, riparian habitat, water quality, agricultural sustainability, and the social, economic, and 
recreational values the Deschutes River Basin provides to the people and wildlife of Central Oregon.  
Without a draft HCP or project proposal from USFWS to reference, these comments express 
LandWatch’s general concerns regarding water management in the entire Deschutes River Basin.  
LandWatch looks forward to providing additional comments as more specific HCP proposals 
become available. 
 
LandWatch has in the past sought to be supportive of irrigated agriculture, and in particular of North 
Unit Irrigation District (NUID) and its efficient use of water.  Unfortunately, the reluctance of 
Central Oregon Irrigation District (COID), Tumalo Irrigation District (TID), and others to make the 
changes that are necessary on wasteful hobby farm operations to meet the needs of the River and 
NUID now requires us to take a stronger stand in this HCP process. 
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LandWatch urges USFWS to consider and adopt a wide range of measures to include in the 
upcoming HCP, including using market-oriented solutions, piping of private laterals, and installing 
of on-farm efficiencies, as example.  The current emphasis by the irrigation districts on big pipes is 
too narrow.  While some piping of larger canals may be appropriate, it should not dominate the HCP 
and end up sinking the effort with its unrealistic cost.  A diverse solution that draws on all 
approaches is best. 
  
An additional key element of any HCP will be enforceable and effective measures.  This includes 
making sure that all conserved water goes instream and that the district diversions from the river be 
actually reduced accordingly. 
  
LandWatch also believes that a comprehensive environmental assessment is needed to examine the 
impacts of various alternatives.  Of particular concern are potential impacts to groundwater and 
spring systems that support/provide cold water refugia for bull trout and steelhead. 
 
The following comments are organized into the 11 subjects that USFWS requested comments on in 
its meeting handout distributed on August 15, 2017 in Bend.  In the absence of a draft HCP or 
project proposal, most of LandWatch’s comments are included in the first subject “1. Management 
issues and goals.”  
 

1. Management issues and goals 
a. Determination of minimum stream flows 

The objective and function of the HCP should be to achieve the minimum instream flow needs for 
the five covered species, the Oregon spotted frog, bull trout, steelhead, sockeye salmon, and spring 
Chinook salmon.  Those flow needs must be identified in the HCP and should include, but should 
not be limited to, instream water rights already set by the Oregon Department of Fish and Wildlife 
(ODFW) and the Oregon Water Resources Department (OWRD). 
 
Pursuant to statute, ODFW established minimum perennial stream flows for the Deschutes River 
Basin in 1969, and submitted these minimum flows to OWRD.1  These threshold minimum flows are 
set in administrative rule.2  ODFW has proposed additional instream water rights for the Deschutes 
River and its tributaries following the passage of the Instream Water Rights Act in 1987.3  Achieving 
the seniority and stability of these recommended instream water rights should be an overall goal of 
the HCP.  The HCP should include a detailed discussion of the recommended flows for each distinct 
river and stream in the plan area and how the HCP will attain those flows.  All covered activities 
should be measured against their effectiveness in increasing instream flows, especially in the Upper 

                                                
1 Lauman, J. and Pitney, W. 1970. Fish and Wildlife Resources of the Deschutes Basin, Oregon, and 
Their Water Requirements. A Report with recommendations to the Oregon State Water Resources 
Board. Portland, Oregon. Available online: 
http://www.dfw.state.or.us/fish/water/docs/basin_investigations/5-BASIN-Deschutes.pdf 
2 OAR 690-505-0000 
3 See Golden B., and Aylward B. 2006. Instream Flow in the Deschutes Basin: Monitoring, Status 
and Restoration Needs. DWA Final Report. Bend (OR): Deschutes River Conservancy. Available 
online: http://www.deschutesriver.org/Instream-Flow-in-the-Deschutes-Basin.pdf 



 
 
 
 

 

   Protecting Central Oregon’s Natural Environment And Working For Sustainable Communities 

3 

Deschutes River, to achieve the minimum stream flows and instream water rights recommended by 
ODFW and set in administrative rule. All activities of the covered parties, including operation and 
maintenance of diversions, pumps, intakes, and conveyance and delivery systems, should be 
carefully analyzed for their contribution to reduced flows.  The HCP should pursue meaningful 
conservation measures that require the covered parties to restore instream flows to the levels 
recommended by ODFW and that are required for the survival of the five covered species. 
 
The reason we state that flow needs “should not be limited to” instream water rights set by ODFW 
and OWRD is because the Oregon spotted frog was not included in the flow needs analyses, and 
there has been substantial additional erosion and widening of the Upper Deschutes River channel 
since those analyses (requiring higher flows for effective habitat).  For example, the existing 
certificated instream flow for the Upper Deschutes between Wickiup Reservoir and the Little 
Deschutes River is 300cfs for each month of the year,4 but the river channel has widened so much 
that the Oregon spotted frog likely now requires flows of 500-600cfs in order to restore the riparian 
habitat necessary to its health and survival.  Also, some instream flow needs have proved to be 
inadequate in terms of achieving adequate stream temperature. 
 
In addition to increasing instream flows generally, the HCP should also include conservation 
measures that restore the year-round natural hydrograph of the River and its tributaries.  Not only do 
winter flows need to be increased, but summer flows are sometimes too high, to the detriment of the 
river channel and the five covered species (specifically the Oregon spotted frog), and should be 
decreased. 
  

b. Conserved water 
The HCP should require that all conserved water resulting from the HCP conservation measures be 
returned to the River and its tributaries.  If the HCP is successful in adopting and implementing 
meaningful conservation measures to protect the five covered species, a key outcome will be a 
reduction in the amount of water diverted by the DBBC districts.  The HCP must condition the 
issuance of an ITP on the restoration of conserved water to instream flows and a corresponding 
decrease in irrigation diversions of the same volume of water.   
 
Additionally, the HCP should require that any and all water not actually put to beneficial use by the 
covered parties must be returned to stream flow, notwithstanding any certificated water rights held 
by the covered parties and their patrons.  More on this issue is discussed below in “3.  Other relevant 
plans and projects.” 
 
Not only should the HCP describe in detail and mandate the process of transferring water rights to 
instream water rights, but the HCP should require the DBBC districts and patrons to transfer their 
most senior water rights to instream flows.  In this mandatory process for transfer of water rights, all 
conserved water resulting from implementation of the HCP should be identified as from an irrigation 

                                                
4 OWRD Certificate 59776, priority date 11/03/1983; see also Golden B., and Aylward B. 2006. 
Instream Flow in the Deschutes Basin: Monitoring, Status and Restoration Needs. DWA Final 
Report. Bend (OR): Deschutes River Conservancy. Available online: 
http://www.deschutesriver.org/Instream-Flow-in-the-Deschutes-Basin.pdf 
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district’s most senior water right.  This senior water right should then be transferred to instream 
water rights, resulting in the transfer of each district’s most senior water rights.  This will ensure that 
instream rights maintain priority in times of drought when not all users’ rights can be satisfied.  Such 
a legal mechanism will ensure that under no situation can irrigation districts be able to “call” an 
instream water right, as all conserved water will be attributable to the districts’ most senior water 
rights. 
 
Despite conserved water allegedly being left in the Deschutes River due to past conservation projects 
by the districts, LandWatch is concerned that the amount of water being diverted by certain districts 
has not actually decreased, and that districts have transferred “paper” water rights rather than 
meaningful water rights.  When an irrigation district project, such as an HCP conservation measure 
project or PL-566 modernization project (see “3. Other relevant plans and projects” below), results 
in conserved water, that irrigation district’s actual diversion should be reduced in the same amount.  
If only a “paper” water right is adjusted following a conserved water project and not the actual water 
diversion, both instream flows and downstream water users will be injured.  The HCP should include 
enforceable measures to require the transfer of “wet” water rights to instream flows following water 
conservation projects. 
 
A further conservation measure should ensure that such conserved water is committed to instream 
flow as far upstream as possible.  Most of the species covered by this HCP and ITP require cold 
water for their continued survival. 
 
The HCP must also ensure that conserved water resulting from the plan’s conservation measures in 
any of the eight covered irrigation districts will not go to other districts to “firm up” supply.  As 
previously stated, any and all conserved water must be transferred to instream flows through the 
transfer of senior district water rights.  The HCP should set enforceable flow levels for each of the 
covered parties, should require the covered parties to meet those flow levels, and should require that 
water conserved in achieving those flow levels be returned instream. 
 
LandWatch is also concerned about the disparity in irrigation efficiency among the eight irrigation 
districts comprising the DBBC, and potential disincentives to improving on-farm efficiencies that 
the HCP and ITP might provide.  For example, the North Unit Irrigation District (NUID) exhibits a 
93.8% water efficiency use per year, whereas the Central Oregon Irrigation District (COID) exhibits 
only a 42.9% water efficiency use per year.5  If the DBBC districts’ current rate of water 

                                                
5 Newton D., and Perle M. 2006. Irrigation District Water Efficiency Cost Analysis and 
Prioritization. DWA Final Report. Bend (OR): Deschutes Water Alliance. Available online: 
http://www.deschutesriver.org/Irrigation-District-Water-Efficiency.pdf; Barret, K. 2017. Agriculture 
and Irrigation in Oregon’s Deschutes and Jefferson Counties. Headwaters Economics. Bozeman 
(MT): Headwaters Economics. Available online: 
https://headwaterseconomics.org/wpcontent/uploads/Deschutes_River_Basin_Agricultural_Report.p
df 
 
We are aware that there are now numbers becoming available that reflect some increases in 
efficiencies of COID and other districts, but significant disparities remain. 
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consumption under current levels of on-farm efficiencies is provided cover from liability for take by 
the HCP and ITP, the districts and their member water users will have less motivation to increase on-
farm efficiencies and conserve water.  The HCP and ITP package of measures should include some 
provisions that require improvements in on-farm efficiencies as conservation measures, especially in 
COID and other low-efficiency districts. 
 
In addition to requiring improvements in on-farm efficiencies, the HCP might also use flow 
requirements for each of the covered parties to compel on-farm efficiencies.  By setting strong, 
mandatory, and enforceable flow levels for each of the eight irrigation districts, the districts will 
likely need to address improvements in on-farm efficiencies among their users whether the HCP 
requires them to or not. 
 

c. Who is covered by the HCP/ITP? 
The transfer of conserved water to instream water rights leads to another key policy framework the 
HCP must address.  The DBBC districts are made up of individual water right holders.  The districts 
also hold some water rights themselves.  In past discussions, DBBC district representatives have 
expressed their lack of authority to control the water rights and water use of their member users.  
Thus, the districts claim that even if water conservation measures adopted by the districts result in 
decreases in their individual users’ water use, the districts cannot force their users to abandon their 
individual certificated water rights.  The districts also claim that they cannot require their patrons to 
adopt on-farm efficiency measures. 
 
However, the districts want the HCP and ITP to cover both the activities of the districts themselves 
and of their constituent individual users.  In other words, the districts want to have it both ways, in 
that they want their users covered from potential ESA liability, but they don’t want to control the 
water use of their users.  The HCP must deal with this conundrum appropriately by requiring the 
DBBC districts to exercise authority over their users.  The irrigation district boards have the 
authority and responsibility to set policies for their districts, including policies that ensure their 
individual water users conserve water, and that all conserved water is transferred to instream rights. 
Oregon law specifically grants the districts the authority to control their users’ lands, water, and 
irrigation systems.6  They can set assessments in a manner to create incentives for conservation or 
can afford to pay patrons who voluntarily agree to use less water or lease water instream. 
 

d. Water quality 

                                                
6 ORS 545.239(1) (“The [irrigation district] board also has the right to acquire, by lease, purchase, 
condemnation or other legal means, all lands, water, water rights, rights of way, easements and other 
property, including canals and works and the whole of irrigation systems or projects constructed or 
being constructed by private owners, necessary for the construction, use, supply, maintenance, repair 
and improvement of any canals and works proposed to be constructed by the board.”); ORS 545.279 
(1) (“The [irrigation district] board of directors may require a water user of the district: (a) To install 
and maintain a lockable and controllable headgate or other water control device at a point of delivery 
of water to the user’s property; or (b) To install a measuring device at a point of delivery as 
necessary to assist the board in determining the amount of water to be delivered to the user.”) 
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In addition to achieving ODFW’s recommended instream flows, the HCP should condition the 
issuance of an ITP on the covered parties’ maintenance of water quality standards, including current 
OWRD targets and future Total Maximum Daily Load (TMDL) standards set by the Oregon 
Department of Environmental Quality (ODEQ) for the Deschutes River and its tributaries.  
Dissolved oxygen, total dissolved gasses, pH, and water temperature are all crucial water quality 
indicators pertinent to the health and survival of the covered species.  Substandard water quality 
conditions in the Deschutes River Basin are largely caused by the activities of the covered parties, 
including warm surface water caused by artificial storage and release, and agricultural run-off.  The 
HCP must include conservation measures that result in improved water quality throughout the Basin. 
 

e. Coupled groundwater recharge and spring discharge considerations 
The Deschutes River and many of its tributaries are part of a complex hydrogeologic system.  
Surface flows in the Basin are highly dependent on interaction with natural springs and groundwater 
levels.7  Likewise, groundwater and natural springs are highly dependent on recharge seepage from 
surface stream flow.  The natural springs that feed the River and its tributaries are crucial sources of 
the cold, clean water that most of the covered species depend on.  Indeed, the cold water refugia 
provided by springs in lower Whychus Creek and the Deschutes River near their confluence provide 
critical habitat for bull trout.  Care needs to be taken that conservation measures to aid some covered 
species do not harm others.  The HCP’s environmental analysis should include extensive data and 
analysis on the conservation measures’ environmental effect on groundwater and springs.  This 
analysis should include both local effects of conservation measures (including piping projects) on 
nearby springs and groundwater tables, as well as basin-wide effects on aquifers and springs. 
 
Piping and/or lining of canals and laterals could have a negative effect of preventing the critical 
groundwater recharge service these conveyances currently provide.  Conversely, irrigation efficiency 
projects can result in beneficial water conservation that increases stream flows and improves covered 
species’ habitat.  LandWatch advocates for a compromise solution that prioritizes “bottom-up” 
efficiency projects.  Instead of piping large, first-order irrigation diversions (i.e. canals), the HCP 
should prioritize the piping and pressurization of smaller, on-farm laterals that serve individual users 
or small groups of users.  Not only are such projects more cost-effective, they allow for continued 
spring and groundwater recharge from the larger, first-order canals and diversions, while promoting 
efficient water use by individual users.  Piping and pressurizing first-order diversions will only 
benefit those users whose laterals and on-farm irrigation systems are also pressurized.  Since there 
are relatively few fully-pressurized users in the DBBC districts connected to first-order diversions, 
the negative consequences (in the form of high costs and reduced groundwater recharge) of piping 
large canals may not be worth the cost.  Since piping projects involve choices between conveyance 
sections, it is important that the majority of users be addressed, and that means prioritizing laterals 
ahead of the first-order canals.  Using this “bottom-up” approach will also be more cost-effective 
(see “10. Funding suggestions” below). 
 

                                                
7 Gannett, M.W., Lite, K.E., Morgan, D.S. and C.A. Collins. 2001. Ground-Water Hydrology of the 
Upper Deschutes Basin, Oregon. Water-Resources Investigations Report 00–4162. Portland, OR: 
USGS. 72 pp.  
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Another reason to go “bottom-up” is to fix carry-water operational problems sufficiently to allow 
incentive-based programs (transfers, leases, duty reductions) to work.  These programs are cheaper 
than piping. 
 

2. Current environmental conditions in the plan area 
The plan area covers 10,700 square miles and thus the current environmental conditions in the plan 
area are many and diverse.  In addition to careful analysis of existing environmental conditions and 
the effects of covered activities on those conditions, the HCP should also carefully consider the 
impacts of climate change on the basin, as well as future human population growth.  See “7. Current 
or planned activities in the plan area, and their possible impacts to covered species” and “4. Permit 
duration” below. 
 
One important issue related to current environmental conditions that the HCP should carefully 
consider is baseline conditions.  In some cases, the covered parties have already implemented some 
water conversation measures prior to this HCP development process.  The HCP must set a baseline 
of current conditions that includes conservation measures already adopted by the DBBC districts, 
against which additional conservation measures required by the HCP will be measured. This is in 
addition to the setting of proper, biologically defensible instream flows. 
 

3. Other relevant plans and projects 
a. PL-566 projects 

Many of the issues discussed in these comments are also relevant to planned water conservation 
projects in three DBBC districts through the National Resource Conservation Service’s (NRCS) PL-
566 program.  The HCP should coordinate its conservation measures with those PL-566 projects 
currently underway in the Deschutes River Basin.  Central Oregon Irrigation District, Swalley 
Irrigation District, and Tumalo Irrigation District have each completed and published Preliminary 
Investigative Reports and System Improvement Plans for irrigation modernization.  These projects 
would alter the amount of water diverted from the Deschutes River and its tributaries through the 
construction of canal and ditch piping projects that would reduce irrigation water lost to evaporation 
and seepage.   
 
The three districts have also published On-Farm Water Conservation Reports that analyze on-farm 
efficiencies and potential conservation projects, including on privately owned lateral water 
conveyances.  Projects contemplated in these reports would also alter the amount of water diverted 
from the Deschutes and its tributaries because individual patrons would put less water to beneficial 
use after on-farm efficiency is improved.  On-farm efficiency measures could include fallowing 
unproductive fields, planting less water intensive crops, installing more efficient water application 
methods, and piping and/or lining private conveyances.  These projects could be funded in part by 
grants through the NRCS’s PL-566 program.  Accordingly, pursuant to NEPA, the districts are 
currently drafting EA/EIS documents following preliminary notice and comment periods.  More on 
the benefits of on-farm efficiency projects is discussed in “1.e. Coupled groundwater recharge and 
spring discharge considerations” above, and “8. Covered activities, including avoidance, 
minimization, and mitigation measures” below. 
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The effect of the PL-566 projects invokes a simple principle of water law that bears heavily on the 
management issues and goals of the HCP: water not used beneficially is wasted, and any legal rights 
to water wasted are forfeited.8  When a district and its members conserve water following the 
construction of conservation and modernization projects, the amount of water collectively used in 
that district is reduced.  This means more water is available to remain in the main channels of the 
Deschutes River and its tributaries.  A primary conservation measure adopted by the HCP should be 
to condition the issuance of an irrigation district’s ITP on the transfer of all rights to water conserved 
through PL-566 projects to instream flows.  This should include water conserved through on-farm 
efficiencies funded and implemented through PL-566 projects.  The question of who is covered by 
the HCP/ITP discussed in “1. Management issues and goals” above also implicates the effect of on-
farm conservation projects and the districts’ authority and duty to prevent waste.  The DBBC 
districts have a duty not only to prevent waste from district-owned infrastructure (e.g. operational 
spills at the ends of district canals), but also waste in their individual users’ infrastructure (e.g. water 
taken by patrons but not put to beneficial use). 
 

b. Upper Deschutes River and Lower Deschutes River Wild and Scenic River 
designations 

The U.S. Forest Service’s Wild and Scenic River Plan and the obligation of the Forest Service to 
protect federal reserved water rights created at the time of designation should be addressed in the 
HCP.  When the federal government designated sections of both the Upper and Lower Deschutes 
River as Wild and Scenic, it created federal reserved water rights to any unallocated water in the 
basin to uphold the purposes of those designations.  On the Upper Deschutes, unused water from 
Wickiup Reservoir at the time of designation is likely subject to control by the federal government to 
fulfill the purposes of the Wild and Scenic designation.9  These purposes include both scenic and 
recreational values. 
 

c. Lower Deschutes River 
Any proposed measures in the HCP should also be assessed in terms of potential impacts on the 
Lower Deschutes River where there are a number of current controversies, including a lawsuit in 
federal district court on water quality. 
 

d. Basin Study Work Group (BSWG) recommendations 
The U.S. Bureau of Reclamation and Deschutes River Conservancy’s Basin Study Work Group 
(BSWG) is actively forming policy ideas to conserve water and improve instream flows in the Basin.  
Some of their ideas might include new or re-imagined water storage options to better serve the 
DBBC districts while keeping more water in stream channels.  If implemented, these ideas would 
drastically alter the baseline conditions the HCP is meant to address.  The HCP should coordinate its 
conservation measures with the ideas and proposals of the BSWG. 
 

4. Permit duration 

                                                
8 ORS § 540.610(1) (“Beneficial use shall be the basis, the measure and the limit of all rights to the 
use of water in this state.”) 
9 16 USCS § 1271(3)(a); 102 Stat. 2782 
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The HCP and associated ITP should not exceed a period of 20 years.  Too much uncertainty in future 
environmental conditions exists to responsibly contemplate an ITP permit duration of longer than 20 
years.  Additionally, the HCP should plan for and implement a detailed monitoring and evaluation 
program.  This program should be used to make adjustments to the HCP and ITP as needed in order 
to continually protect covered species.  If the conservation measures adopted in the HCP result in 
reduced populations of covered species, excessive take of species, or additional loss or degradation 
of covered species’ habitat, then the HCP and ITP should be amended during the permit period.  
Such loss or degradation of covered species’ habitat should include, but not be limited to, reduced 
flows in the Deschutes River and its tributaries, and degraded water quality including increases in 
water temperature.  The HCP must be adaptive and flexible in order to react to changes in the 
environment and prevent harm to covered species.  The HCP should also have teeth; it should 
require the covered parties to shut off their water diversions if excessive take of covered species, loss 
or degradation of habitat, or reduced stream flows occur, notwithstanding compliance with the 
HCP’s initial conservation measure programs.  If the conservation measures are not effective in 
preventing excessive take of covered species, the covered parties should not enjoy the protection of 
an ITP. 
 
The HCP should also account for regional climate change projections and their effects on flows in 
the Deschutes River.  The HCP should anticipate reduced snowpack basin-wide and resulting 
reduced stream flows in the Deschutes River and its tributaries.  Accordingly, the HCP should not 
use current environmental and climate conditions as a baseline for stream flows.  Instead, the HCP 
should anticipate these projected hydrological conditions in its analysis of the effect of proposed 
conservation measures on stream flows. 
 

5. Areas or landforms that should not be covered 
In general, LandWatch supports an extensive geographic area to be covered by the HCP, and does 
not suggest that areas be excluded.  In that vein, there are certain areas and landforms we believe the 
HCP should specifically cover. 
 
The HCP should ensure that all riparian habitat in the Deschutes River basin, especially formerly 
functional riparian habitat that existed on the upper Deschutes River basin prior to management-
related seasonal flow variations, is included in the HCP and ITP permit area.  The covered parties 
should be required to implement effective conservation measures that restore vital habitat in areas 
that once were, but are no longer, functional habitat.  This is especially true for the Oregon spotted 
frog.  The frog requires shallow water areas and emergent wetland vegetation.  The frog’s current 
habitat range that includes these characteristics is drastically reduced from its former and native 
range.  The covered parties should be required to restore this native range, even though portions of 
this range are not within the current reduced riparian corridor of the Deschutes River and its 
tributaries. 
 
Relatedly, the HCP should also analyze the effects of covered activities on areas that might not be 
within the covered area, and specific conservation measures that might exist outside of the plan area. 
For instance, possible mitigation or conservation measures required by the HCP could include 
projects such as wetlands restoration, floodplain restoration, and reforestation. These types of 
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projects might not fall within the habitat range of covered species, but might nonetheless be 
enforceable conservation measures on the covered parties. 
 

6. Information and relevant data on the 5 covered species 
The HCP must utilize the most current science available on the habitat and life-cycle needs of the 5 
covered species.  Information on the life history of the Oregon spotted frog in particular must be 
thoroughly provided, including the interrelated habitat needs of the Oregon spotted frog in relation to 
the other four covered species.  The frog’s habitat needs include emergent riparian wetlands, while 
the other four fish species require minimum stream flows and improved water quality conditions.  
The HCP must include conservation measures that result in habitat improvements unique to each of 
the covered species.  For example, conservation measures for the frog might include winter releases 
from Crane Prairie and Wickiup Reservoirs and increased winter flows in Crescent Creek to restore 
riparian habitat, while conservation measures for the four fish species might include releases from 
the Reservoirs during other parts of the year to support critical spawning periods throughout the 
Basin.  These potential conservations measures must be analyzed and balanced in relation to each 
other to prevent take of all five species to the maximum extent practicable. 
 

7. Current or planned activities in the plan area, and their possible impacts to covered 
species 

The Central Oregon region is projected to experience continued high population growth.  The HCP 
should include a detailed and thorough cumulative effects analysis that anticipates municipal water 
use in conjunction with conserved water resulting from the HCP conservation measures.  This 
analysis should account for continued human population growth in Central Oregon and the resulting 
municipal water use, as well as increased withdrawals from groundwater sources via both permitted 
and unpermitted wells.  An accounting of the effect of unpermitted wells, which in Oregon includes 
single or group domestic wells where use of up to 15,000 gallons per day are allowed,10 should be 
included in the HCP analysis for the wells’ hydrogeologic impact on surface stream flows. 
 

8. Covered activities, including avoidance, minimization, and mitigation measures 
As discussed above, LandWatch is concerned that the DBBC wants to ‘have it both ways’, in that 
they want all actions of their individual water users that could result in take of covered species to be 
protected by the ITP, but at the same time the DBBC also claims to not have any authority over the 
water use practices of those individual users.  LandWatch again stresses that the HCP should 
unequivocally make clear that in order for their individual members to be covered against liability 
for the incidental take of covered species, the DBBC districts must assert their legal authority to 
influence the water diversions and use of their individual members. 
 
Enforcement of the HCP’s conservation measures must also be addressed.  A key element of the 
HCP must be a binding effect on the covered parties.  If the activities of the covered parties do not 
mitigate take to the maximum extent practicable and instead continue to result in take of listed 
species beyond the rate allowed by the HCP and ITP, the HCP should include terms that reinstitute 
take liability.  The maintenance of minimum threshold stream flows for the health and survival of 

                                                
10 ORS 537.545(1)(d) 
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covered species must be made certain, and must be a binding condition of the issuance of the ITP to 
the covered parties. 
 
A related concern involves the cost and effectiveness of mitigation measures.  The preferred method 
of the districts for achieving needed mitigation appears to be, as reflected in PL-566 proposals, big 
pipes which will cost nearly $1 billion.  That is not practical or cost effective, as contrasted with 
piping of private laterals which was found by COID and the Farmers Conservation Alliance (FCA) 
to be both cheap and effective.11  COID and FCA found that piping of COID’s main canals would 
cost $700 million and conserve 89,500 acre-feet of water per year.  The same study found that 
modernizing the district’s private laterals would cost $36.5 million and conserve 35,284 acre-feet of 
water per year.12  Piping smaller private laterals in COID achieves 39% of the water savings at only 
5% of the cost of main canal piping projects. 
 
LandWatch supports a diverse set of conservation measures that utilizes all degrees of approaches to 
achieve minimum instream flow requirements for the covered species.  These approaches generally 
fall into two categories: infrastructure improvements and incentive-based programs.  Infrastructure 
projects on private laterals are an important and cost-effective infrastructure solution, and as 
discussed above in “1.e. Coupled groundwater recharge and spring discharge considerations,” these 
projects help sustain the Basin’s vital surface and groundwater linkages moreso than large canal 
piping projects.  Also important are incentive-based programs, including transfers (purchasing water 
rights), leasing (acquiring water rights for a particular term), and duty reduction incentives 
(incentivizing lower water use).  These incentive-based programs should be considered in addition to 
conservation measures aimed at improving on-farm efficiencies, such as more efficient irrigation 
methods (flood to sprinkler).  The HCP should impose a diverse set of both infrastructure 
improvements and incentive-based programs on the covered parties.  
 

9. Monitoring and adaptive management provisions 
See “4. Permit duration” above. 
 

10. Funding suggestions 
As the entities largely responsible for the historic take of covered species in the Deschutes River 
Basin, as well as the entities seeking protection from liability under the ESA through this HCP and 
ITP, the eight DBBC irrigation districts should be the primary source of funding to implement the 
HCP’s conservation measures.  Further, any funding made available to the DBBC districts through 
the PL-566 program should actually benefit the Deschutes River or its tributaries, and not be used to 
meet the districts’ other obligations, including the potential “firming up” of supply to junior 
irrigation districts. 
 
The HCP should be sure to consider more than just high-cost large capital projects, such as first-
order canal and lateral piping projects to increase water conservation to meet flow requirements.  As 
discussed earlier, the HCP should consider “bottom-up” water conservation projects where smaller 

                                                
11 Black Rock Consulting & Farmers Conservation Alliance. 2017. Central Oregon Irrigation District 
On-Farm Water Conservation Report. Available from COID General Manager. 
12 Id. at Table 4, page 21. 
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laterals and diversions are piped and pressurized.  The HCP should also consider market-based 
solutions where some irrigation district patrons can voluntarily reduce their water use for a small 
cost, leading to low-cost transfer of irrigation water rights to instream water rights. 
 

11. Alternatives 
As stated above, LandWatch looks forward to a wide range of alternatives, included market-oriented 
solutions, piping of private laterals, storage, on-farm efficiencies, and some main canal piping. 
 
LandWatch is hopeful that the HCP will require the covered parties to utilize all means at their 
disposal, including a diverse set of conservation measures imposed on both the districts and their 
individual water users, to achieve minimum instream flows for the health and survival of the covered 
species. 
 
Thank you for your consideration of these comments and for taking a hard look at the potential 
benefits and consequences of the issuance of an Incidental Take Permit covering the entire 
Deschutes River Basin.  Please keep us updated as to HCP progress, and inform us of any further 
opportunities for comment. 
 
Sincerely, 
 
 
 
Rory Isbell 
Central Oregon LandWatch 
 
50 SW Bond St., Ste. 4 | Bend, OR 97702 
Phone: (541) 647-2930 
www.centraloregonlandwatch.org 


